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Justice as a Moderate Ideal

1.  Ideal Ideals


How much must ideals of justice and the good society concede to human nature?  Are there any limits to how stringent legitimate ideals may be?  If our ideals do not work in practice, how much is that a problem with our ideals, and how much is it a problem with us? 


Communism is sometimes called ideal in theory but bad in practice.  In theory, communism stands to eliminate poverty, oppression, and exploitation, and to create a society based on real democracy, willing mutual service, and community spirit.  Yet, in practice, communism has fared worse—often catastrophically worse—on all of these measures than the liberal market-based systems communists criticize.  Market liberalism compromises with human nature.  It regards greed and limited altruism as facts of human motivation, seeking not to eliminate these motivations, but direct them toward mutually beneficially ends.  Market liberalism better achieves communism’s goals than communism itself does.  Yet, from the communist perspective, market liberalism doesn’t achieve these goals the right way.  May communists legitimately complain that market liberalism, no matter its achievements, is unjust in virtue of its compromises?  Or may market liberals respond that communist ideals are incorrect in virtue of not compromising?


Different ways of thinking about ideals of justice reflect different ideals about ideals, i.e., different views about how ideals should function.  There are two dimensions to consider.  First, ideals can be more or less stringent.  At one extreme on this dimension is null idealism, which holds that ideals ask nothing of us.  At the other extreme is stringent idealism, which holds that realizing ideals would require a complete and radical transformation of human nature and our existing institutions.  A moderate view stands between these extremes.


In addition, there is a question of to what degree human nature constrains ideals.  Again, there are two extremes.  Complacent idealism holds that ideals must concede everything to human nature.  The other extreme holds that ideals have an anti-empirical purity; ideals aren’t determined by how people are, but only by how they ought to be.
  Finally, there is a humane idealism, which stands between the two extremes.  A humane idealist sees ideals of justice as making demands for change, but the demands are constrained by human nature.  Paraphrasing Samuel Scheffler, a humane idealist about justice views justice as “being capable of being integrated in a coherent and attractive way into human life.” 
  This requirement means that the content of justice is partly determined by human nature.  


These two dimensions are not fully distinct.  A humane idealist will normally be a moderate.  Typically, a pure idealist will also be stringent.  Finally, a complacent idealist will typically also be a null idealist.  Conceptually, the issues of the stringency of justice and the relationship of justice to human nature are different.  In practice, the two issues tend to be linked.


In his Rescuing Justice from Constructivism, G. A. Cohen defends a pure, stringent view of ideals.  As a Marxist, he regards communism, equal income (or equal well-being), and a strong sense of community as ideals.  He argues that moral principles are not grounded on facts of human nature.
  Cohen wants to save justice from the constructivists and John Rawls in particular.  He and Rawls differ in their approach to ideals.  Rawls is a moderate humanist like I am, while Cohen is a stringent purist.  Cohen’s main complaint against Rawls is that justice as fairness, Rawls’ theory, concedes too much to human selfishness when it labels certain types of institutions as just.  In particular, Cohen thinks that even if liberal institutions produce good results, they produce them the wrong way.  Liberal citizens have too little concern for equality and community spirit.  Thus, even if liberalism is the best system compatible with human motivations, it is not just.


My goal for this paper is to defend moderate, humane idealism about justice, using Cohen’s pure idealism as a foil.  First, I articulate what it means for ideals to be demanding and explain different ways in which ideals can be limited.  Next, I examine Cohen’s critique of Rawls as a means for determining why Cohen thinks justice is a pure, stringent ideal.  I then turn to two arguments seeking to show that the demands of justice are not as severe as Cohen thinks. The first argument starts from the meta-ideal of humanity, which holds that justice should be capable of being integrated into our society in an attractive way.  The meta-ideal of humanity imposes constraints on how much ideals justice may demand.  The second argument holds that ideals of justice must pass what I call the reflexive test.  The reflexive test requires justice to pass self-inspection.  We anthropomorphize justice, imagining it to be the governor of our community or a fellow community member, and then ask if justice would act unjustly in making certain demands or in leading to certain results. Finally, I argue that different types of societies can have different ideals.  Cohen’s ideals of justice may be appropriate for certain types of small communities, but not large for large-scale nation-states.  We needn’t have to decide which of these types of society is better overall.

2.  Stringency and Moderation

When we call the principles of justice demanding, we usually mean that the principles are either confining, costly, or both.
  Principles of justice are confining insofar as they narrow our options.  At the limit, strictly confining principles reduce the range of morally permissible actions to exactly one.   For example, certain crude utilitarian principles appear to have this result.  They hold that the only permissible action is the (normally unique) action that maximizes aggregate utility.  Also, one conclusion of Robert Nozick’s liberty upsets patterns argument is that requiring strict equality of possessions would too greatly narrow the sphere of permissible choices—we wouldn’t even have the liberty to dispose of twenty-five cents as we please.
  

Principles of justice are costly insofar as it is psychologically, motivationally, or physically difficult for agents to do what justice requires.  So, for example, crude utilitarianism requires us to be impartial between strangers and ourselves, and between strangers’ children and our children.  Such impartiality is motivationally difficult.  Also, crude utilitarianism may require us to impoverish ourselves in order to help others.  Thus, it is costly in that it asks us to sacrifice our interests.  Previously, I mentioned that in practice, the dimensions of stringency and purity tend to be linked.  The issue of costliness explains the link.  Stringent ideals tend also to ignore costs, and thus are also pure ideals.

Cohen’s ideals of justice are both costly and confining.  They are confining at the social level because realizing justice would require us to eliminate or transform many of our existing institutions.  In particular, his communist ideals require that the elimination of private property in the means of production.  The ideals are confining at the personal level because they require a strong commitment to altruism and equality.  To realize justice, a person must be largely indifferent between herself and others, and act only so as to promote the highest possible equal level of welfare for all. 

The communist ideals seem to demand too much because we are unable to heed their demands.  When we try, disaster ensues.  If ideals of justice seem overly demanding, there are a number of responses.  One response holds that justice is limited in scope.  To be limited in scope means that the norms of justice do not concern every part of human life.  For example, suppose choices about occupation are not assessable by criteria of justice.  If so, then occupation choices are outside the scope of justice.  In contrast, one might think that justice is pervasive, i.e., every action or institution is potentially subject to assessment by criteria of justice.
  As it turns out, Cohen and I disagree about how pervasive justice is.  He holds that “the personal is political”, whereas I don’t.
  However, the difference between us that I wish to articulate concerns not how extensive we think the scope of justice is, but how stringent justice is within its legitimate scope.

A second response is to argue that justice is not so demanding.  The content of justice is less stringent than the theory suggests.  A third response would be to accept that justice is very demanding, but claim that our inability to live up to its demands implies that the authority of justice is limited.
   The second response says that justice doesn’t demand that much. The third response says that it demands much, but we don’t always have to heed its demands.


Cohen makes the third response.  His view is that justice is stringent and demanding, but its authority can be overridden out of concern for welfare. He argues that all fundamental principles of justice take a conditional form: “One ought to do A if it is possible to do A.”
  Cohen does not say explicitly what type of possibility he means.  However, he seems to mean that justice requires strict equality when it is possible to get equality without sacrificing things of comparable moral worth.  While Cohen is not ready to resign entirely on implementing the socialist ideal in practice, he does seem to admit that prospects for success are not good. Because justice is so costly—our attempts to realize it result in disaster—we need not aim to realize strict justice, and may settle for unjust alternatives.

Cohen and I both hold that justice can be overridden by other concerns.  Yet, as a moderate, I hold that justice is still less demanding than Cohen presents it, even when it is not overridden.  Suppose Cohen is right that fundamental principles take a conditional form of “One ought to do A if it is possible to do A”.  Moderates such as Rawls and I agree to this conditionality, but also maintain that A is much less stringent than what Cohen claims it is.  At the personal level, the principles of justice are neither very costly nor very confining.  As a moderate, in contrast to Cohen, I hold that at the personal level justice does not generally demand strong community spirit, impartiality, or that individuals aim to produce equality.  At the social level, I hold that justice does not require nearly as great a transformation of existing institutions as Cohen thinks it does.


A moderate view of ideals of justice holds that within the legitimate scope of justice, even when principles are not overridden, the principles of justice are not highly demanding.  They impose some costs and are confining to some degree; however, a moderate view holds that it is easier to achieve justice than a stringent view holds.  In addition, humane idealism holds that the reason why ideals of justice are moderate is that justice must limit its demands so as to be integrated into human life in an attractive way.

3.  Cohen’s Argument for Purity and Stringency


My goal is to show why moderate, humane idealism is preferable to pure, stringent idealism.  Here I examine why Cohen thinks principles of justice are both pure and stringent.  His reasons are revealed through his critique of Rawls. 

Let us review Rawls’ theory.  Rawls describes justice as the outcome of a decision procedure in which certain idealized parties choose principles to govern the basic structure of their society.  Whatever principles the parties pick will be considered just.  Their choice is influenced by general knowledge of human nature and motivation.  The parties recognize that equalizing incomes can have a disincentive effect.  If equality is required, people will have less incentive to work hard, lowering everyone’s standard of living.  If inequality is allowed, this will induce talented people to work harder, with a greater benefit for all.  Thus, Rawls’ parties choose the difference principle, which holds that inequalities are permitted provided they maximally benefit the representative member of the least advantaged class.  Rawls’ theory of justice holds that a certain type of Pareto-optimality can trump equality in the holdings of basic goods. 

Cohen accepts Rawlsian institutions
 as being perhaps the best possible, given human nature.  Nevertheless, he refuses to call these institutions just.  According to Cohen, justice represents our fundamental convictions about equality and community-spirit.  These fundamental convictions are fact-insensitive; they cannot be proven false by showing that they fare badly in practice.  Cohen thinks Rawls confuses justice with rules of regulation.
  The rules of regulation are the best principles to live by, all things considered.  These rules are evaluated largely by the effects they are expected to have if implemented, especially given the incentives the rules will create.  While rules of regulation are judged by their expected consequences, fundamental principles are not.  Fundamental principles represent our basic moral outlook.  In combination with facts, we use fundamental principles to evaluate rules of regulation.  Cohen concludes that the rules of regulation and the fundamental principles of justice must be distinct.


Cohen also argues that fundamental convictions are fact-insensitive.  He notes that one cannot criticize a principle on the basis of fact alone.  Consider the crude utilitarian principle that one ought to do whatever produces maximum aggregate utility.  I might criticize that principle by explaining how this would entail, in certain situations, that we exploit the minority to satisfy the majority or allow the innocent to be killed by an angry mob.  However, these facts alone do not invalidate the principle.  Rather, these facts undermine crude utilitarianism only with the assistance of other moral principles protecting the innocent or prohibiting exploitation.  Cohen thinks this is a general trend.  Facts can invalidate purported moral principles only if they are assisted by other moral principles.  Facts alone aren’t normative. 


Cohen says that justice should not cater to our lack of motivation to adhere to its demands.  Suppose communism fails because people are not motivated to do what it requires.  When all are entitled to an equal share of the cooperative product, they lose the incentive to produce.
  In Rawls’ terms, one problem with equal distribution is that it imposes high strains of commitment, i.e., it would be motivationally difficult to adhere to it.  In contrast, Cohen thinks that justice is about eliminating the morally arbitrary.  He says, “a society is unjust to the extent that the morally arbitrary, even unavoidably, prevails in it.”
  In addition: “If there were every other reason for thinking that justice abhors the morally arbitrary, why should our inability to live by that precept make us begin to doubt it, as opposed to the quality of our own moral fibre?”
  Cohen’s point is that the basic motivations of human nature are morally arbitrary.  The rules of justice are fact-insensitive, and human motivations are some of the facts to which they are insensitive.


Rawls difference principle says that inequalities ought to be arranged for the maximal benefit of the least advantaged contributing members of society.  Inequality is to be preferred to equality because equality has a disincentive effect.  However, Cohen says an unequal society adhering to the difference principle is unjust precisely because of this disincentive effect.  A basic structure permitting such inequalities fails to pass what Cohen calls the interpersonal test.  To pass the interpersonal test, a policy argument must be able to be justifiably uttered by any member of the community.

To illustrate, suppose there are three distributions of basic goods, D1, D2, and D3, and under each distribution, there are two classes, the least and most advantaged.  The relative distribution of goods is as follows.

	
	Least Advantaged
	Most Advantaged

	D1
	5
	5

	D2
	7
	15

	D3
	8
	8


The classic argument for the difference principle is this.  D2 is to be preferred to D1, because everyone is better off under D2 than in D1.  Now, D3 is logically possible—we can imagine a more equal scheme than D2 under which the least advantaged are even better off.  However, if we attempted to arrange a basic structure that would produce D3, we would fail.  It would create major disincentives for the most advantaged.  If we tried to get D3 instead of D2, we’d actually end up making the least advantaged even worse off than they are in D2.  

This classic argument fails the interpersonal test because the most advantaged can’t justifiably utter it.  The attempt to produce D3 only fails because they, the most advantaged, make it fail.  If justice is about equality and they cared about justice, they wouldn’t make it fail.


When the most advantaged use the disincentive argument, they in effect declare that they are not motivated to work for the sake of others’ welfare.   In Cohen’s terms, this is a “breach of community”,
 as they are “acting out of community” with others in their society.
  Cohen does not articulate exactly what acting in community with others is.  However, it seems to be that, aside from a small sphere of personal prerogative, a person acting in community with others would be strongly committed to community spirit and producing a high and equal level of welfare for all.  These commitments would trump her self-interested preferences, making her largely impartial.


Cohen concedes that Rawls is largely right about how to deal with the disincentive effects.  Since we can’t get D3, we settle for D2.  Yet, Cohen says that D2 isn’t just while Rawls says it is (assuming D2 satisfies Rawls’ other principles).  Rawls would say that if the worst off are better off under D2 than under any other empirically possible scheme (given human motivations), then D2 is just.  However, for Cohen, if the reason that D3 is empirically impossible is that people are motivated to act out of community, this means that justice isn’t possible.  If the main impediment preventing a society from moving to D3 from D2 is that people lack proper motivations, then that society in D2 isn’t just.  In contrast, Rawls and I think that the content of justice is moderate.  He is willing to call societies just even when individuals “act out of community”.  As humane moderates, we hold that justice doesn’t demand this much impartiality.  It doesn’t demand that people show such strong concern for others.


Cohen’s argument for his pure ideals thus has three strands.  First, he argues that there is a difference between principles of justice and the particular rules society adopt to regulate their affairs.  Second, he argues that purported principles of justice cannot be invalidated by facts alone, and the best explanation for this is that fundamental principles are fact-insensitive (i.e., pure).  Finally, he argues that particular concessions to human nature, such as Rawls concessions to disincentive effects, are unjust because they represent a breach of community.  To argue against Cohen on behalf of moderate, humane idealism, I need to attack each of these three strands of his argument.

4.  The Humanity of Justice


In this section, I argue that ideals of justice have to answer to ideals about how ideals ought to function.  Ideals of justice are constrained by an ideal of humanity, a view that justice ought to be something that can be integrated into human life in an attractive and beneficial way.
  

The ideal of humanity entails that facts of human nature will have some bearing on principles of justice.  Perhaps Cohen is right.  No principles are criticizable by facts alone, only by facts in combination with other principles.  However, Cohen thinks this implies that there must be some set of fundamental fact-insensitive principles.  But there is no such implication.  Even if it is true that normative principles can be evaluated only by other normative principles, foundationalism does not follow.  Rather, some sort of coherentism might be true.  Perhaps, in a given context, one principle or moral concern has more weight than another, but this doesn’t imply that any concerns are overall more foundational than others.  

Importantly, a purported moral principle might be shown unsatisfactory not by weighing it against other moral principles, but against meta-principles.  For example, suppose a philosopher criticizes another’s moral theory by arguing that the principles in that theory cannot be justified impartially.  In this case, moral principles are not being balanced against other moral principles, but against principles by which theories are judged adequate or inadequate.  “Theories and principles ought to be justifiable from an impartial point of view” is not a moral principle, but a principle concerning the proper methods and goals of theories.  Accordingly, Cohen is mistaken in thinking that purported principles of justice can only be shown false by testing them against more foundational, fact-insensitive principles of justice.  Rather, a theory’s principles might be criticizable on the grounds that the theory fails to meet certain criteria of good theory construction.  The ideal of humanity is not exactly a moral ideal, but an ideal about moral ideals.  (It is also not merely an ideal about ideals; it is not fully divorced from morality.  It does express certain normative commitments as well.)


Purported principles or ideals of justice can be criticized not merely by combinations of facts and more weighty moral principles, but by combinations of facts and more weighty meta-principles.  Suppose we have better reasons to accept the meta-principle of the ideal of humanity than we have to accept the Cohen’s stringent principles of justice.  If that were the case, the Ideal of Humanity, when conjoined with certain facts about human nature, might show Cohen’s principles are unsatisfactory.  Cohen has already admitted that his principles cannot be integrated into human life in an attractive and coherent way.  Human motivation being what it is, attempts to realize Cohen’s ideals result in moral disaster.   Accordingly, since Cohen himself grants one of the premises of my argument, I need only argue on behalf of the ideal of humanity.


The ideal of humanity—the meta-principle that principles of justice must be able to be integrated into human life in an attractive way—is appealing in its own right.  To argue for this ideal, I need to compare it to Cohen’s conception of ideals.  


What are the assumptions underlying Cohen’s purity view?  He describes justice as one set of concerns.  Humanistic concerns, apparently, are another, since Cohen thinks that justice’s authority is trumped by concern for welfare.  Self-interest, personal projects, and like, are additional sets of concerns.  Cohen is probably right to regard these sets of concerns as distinct.  However, even if they are distinct, they may not be purely distinct, as he assumes.  The boundaries between moral and non-moral concerns, or between justice and welfare, are vague.  Many concerns fall in both categories.  

Cohen seems to be making the mistake of assuming there are different points of view, e.g., the point of view of justice or the point of view of self-interest.  He claims that a Rawlsian society would not be fully just, as even under Rawlsian institutions, people do not fully adopt the point of view of justice.  The notion that justice represents a pure set of concerns or a pure point of view is problematic.  As Susan Wolf has argued, people have a wide variety of concerns, but there is no sharp separation between moral and non-moral concerns.  Moreover, in acting out of these concerns, people do not deliberate from the point of view of morality or the point of view of self-interest.
  As Wolf says, “When I deliberate, then, about what to do, I simply deliberate, from here.”
  Cohen does not explicitly speak of points of view, but this discussion applies to him anyways.  He regards the motivation to promote justice as distinct from the motivation to pursue self-interest, personal projects, or to promote others’ welfare in a non-egalitarian way.  This is more or less equivalent to the doctrine that acting on these motivations is acting from different points of view.  As a thesis about practical reasoning, the notion of purity seems unsatisfactory.  As a thesis about the differences between reasons, it seems unsatisfactory.  In both cases, justice seems thoroughly bound up with concerns outside justice.  Thinking of justice as purely distinct from, e.g., self-interest, is to like regarding justice and self-interest as different trees in the forest of our concerns.  But the ideal of humanity holds that the distinction between justice and self-interest is more like different branches on the same tree.  [Paragraph needs work.]

In A Theory of Justice, Rawls spends much of his time arguing that there can be congruence between justice and the good life.  In particular, he argues under favorable but attainable circumstances, a concern for justice can constitute part of a person’s good.  Rawls is not concerned merely with determining how much congruence there is between justice and the good life, nor is he merely concerned to ascertain the feasibility of justice.  Rather, Rawls is a coherentist.  He views the congruence of the right and the good and the feasibility of justice as genuine constraints on the content of justice.  

Cohen is right that principles of justice are not the same as rules of regulation, rather, they are some (but not all) of the values by which we judge particular rules to govern society. Pace Cohen’s criticism, Rawls himself thinks that justice is meant to be one of many values (including efficiency and stability) employed in evaluating the basic structure of society.  Principles of justice are not algorithms for deriving laws.  However, it seems mistaken to say that justice could have no regulative role.  If justice is a value, it must have some sort of moral pull.  The ideal of humanity implies that justice must be something we should seek to realize as much as we can, and, in general, seeking to realize it should pay off.  Principles of justice may not be rules of regulation, but they are instead regulative ideals.  Regulative ideals, as I understand them, are values that we ought to aim for, can reasonably track, but never quite obtain.  If justice is a regulative ideal and if justice should governed by an ideal of humanity, this sets certain constraints on conceptions of justice.

1.  Values should be attractive, rather than alienating.  For instance, many philosophers, usually either Marxists or a certain subset of utilitarians, claim that perfect impartiality would be ideal.  For utilitarians, impartiality follows from thinking that pain is pain and pleasure is pleasure, and thus should have the same moral significance no matter who experiences the pain or pleasure.  For Marxists, impartiality follows from considerations of fraternity and community spirit.

However, most of us think that impartiality has only a limited place in morality.  When normal people consider the things that give their lives meaning and worth, they think of their children, spouses, personal projects, small personal associations, and relationships with friends and family.  Few people find a world attractive in which parents do not have a special bond with their children.  Perfect impartiality obliterates the special intimacy of romantic love. For real human beings, meaning and partiality go together.  


In so far as morality is meant to protect our capacity to live meaningful lives, it doesn’t imply impartiality as an ideal.  This ideal is alienating; it asks us to surrender the things we care about most.  We recognize that we might indulge too much in partial concerns.  Sometimes we really ought to make sacrifices.  However, impartial concern for others itself seems to imply that we allow everyone the personal prerogative to indulge their partial concerns.   If you care about human well-being, you don’t tell people they ideally should love their neighbors as much as their children.  You don’t tell them that concern for justice should always trump those activities that give their life meaning.  

2.  Attempts to approximate the ideal ought to make things better.  Cohen says we ought to use ideals of justice to evaluate rules of regulation.  The ideals plus the facts tell us what rules of regulation we ought to adopt.

Suppose, however, that an ideal is so foreign to us that we cannot think of rules that would better help us achieve the ideal.  For instance, Cohen says justice requires that large-scale societies ought ideally to eliminate private property in the means of production, to have a strong sense of fraternity, to eliminate oppression, to achieve equality, and to achieve a high level of well-being.  As a matter of empirical fact, the first part of this ideal precludes the other four.  

For Cohen, humanitarianism limits the authority, but not the content, of justice.  Cohen says that justice is trumped by concern for welfare and for eliminating real oppression.  Yet, it seems strange to say that the reason we should not realize justice is because we need to promote welfare and eliminate oppression instead.  Those of us who subscribe to the ideal of humanity hold that part of point of justice is in part to promote welfare and to eliminate oppression.  So if Cohen’s fundamental convictions must yield to welfare and freedom from oppression, then his convictions aren’t about justice, but something else.  No conception of justice can survive if it is at odds with humanitarianism.


The point of having ideals is improvement.  In general, we expect that attempts to live by ideals will make things better.  For instance, virtue ethicists describe the phronimos, an ideally virtuous person.  Generally, attempts to become more virtuous improve character.  Similarly, a young musician may have an idea of the ideal musician.  Attempts to become more like that ideal general result in improvement of musical skill.  Further effort usually results in more improvement.  This is how ideals normally function.  Yet Cohen’s ideals don’t fit this pattern.  Instead, attempts to live by Cohen’s ideal institutions make things worse.  This should make us question whether they are true ideals.


3.  Ideals are asymptotes.  There must be a coherent notion of approaching or retreating from an ideal.  However, this leaves open just how closely we can approach an ideal.  Ideals that are too easily reachable are implausible, because they do not do their job of making things better.  However, if ideals as so stringent that we can barely approach them, they lose their attractiveness.  Suppose one held that an ideal runner should run the speed of light.  This ideal sets the bar so high that it effectively puts champions like Michael Johnson and the average person on par.  Ideally, an ideal is just out of reach for the best of us.


It can be difficult to determine ex ante whether an ideal is too stringent.  Suppose one thousand years ago, someone suggested that racism, ethnocentrism, and religious chauvinism should ideally disappear.  Given how pervasive these things were, the ideal might seem to have asked too much.  However, a thousand years later, we see that the elimination of such bigotry is nearly possible.   Perhaps, then, purported ideals are subject to empirical testing.  If we repeated efforts in many different contexts to approach the ideal fail, this counts against the ideal.

5.  The Reflexive Test


Any good ideals have to pass self-inspection, or what I call the reflexive test.  The reflexive test is not meant to derive principles of justice.  Rather, it tests the stringency of purported principles (which are derived from elsewhere, e.g., the original position) by applying the norms of justice to themselves.  Justice makes demands.  For justice to pass the reflexive test, we may ask if justice makes just demands.  In this section, I argue that Cohen’s conception of justice normally fails the reflexive test, while moderate conceptions, like Rawls’ and mine, pass.

The first step of the reflexive test is to anthropomorphize justice.  We sometimes speak of justice “governing” a society.  What we mean literally by this is that a just society follows the rules of justice.  If justice is like a governor issuing rules, we might ask if it is a good governor.  An alternative way to anthropomorphize justice is to imagine it as being a fellow member of our community.  We can then ask if justice is a good community member or not.  I contend that stringent conceptions of justice tend to make for bad governors and bad community members.

This first step of my argument—anthropomorphizing justice—may seem like a non-starter.   The thought experiment is justified by appeal to the ideal of humanity.  According to the ideal of humanity, ideals of justice ought to be able to integrated in a coherent and attractive way into human life.  We can test whether justice can be so integrated by imagining it as being a governor or a fellow community member and then seeing whether it could be integrated into our lives together in an attractive, coherent way.  Recall that Cohen’s ideals are both pure and stringent.  In contrast, I argue that ideals of justice should be humane and moderate.  The reflexive test in effect begins with the assumption that ideals should be humane.  From this, I argue it follows that ideals should also be moderate.  Above, I argued that the ideal of humanity entails certain external constraints on ideals of justice, i.e., the ideal of humanity constrains justice.  Here, the argument is that the ideal of humanity allows us to subject justice to the reflexive test.  The reflexive test produces certain internal constraints on ideals of justice, i.e., it shows how justice constrains itself.

Let us first turn to what it would mean for justice to be a bad governor.  Most plausible conceptions of justice include the rule of law.  Following F. A. Hayek’s analysis, we may regard the rule of law as “meta-legal doctrine or a political ideal” by which good legal and political systems are governed.
  The rule of law comprises a variety of interrelated restrictions, but its main theme is that good law is equal in application, public, and non-arbitrary.  One major part of the rule of law is that governors are not above justice—the same law that governs everyone else, governs the governors.


We might imagine that justice is like a governor and the norms of justice are the laws.  Justice must be then bound by its own norms.  Any reasonable conception of justice will have a place for reciprocity.  If so, then justice must reciprocate with us.  If we give it something—if we act for the benefit of justice—it must give us something in return.  In order for justice to pass self-inspection, it must generally benefit us as much as we benefit it.  Otherwise, justice acts like an unjust governor who does not reciprocate.  If we work for justice, reciprocity means that justice must work for us.  

It must work in reality to help us in having good lives.   So, if an ideal of justice requires a social system that is disastrous in practice, we can take that as reason to reject that ideal.  Cohen may claim that his conception of justice would benefit us in practice all if only we had different motivations, but that’s equivalent to saying that it doesn’t benefit us.

When we attempt to implement Cohen’s ideals over Rawls’ or more moderate conceptions, we get disaster in return.  In order to reciprocate, justice must be more moderate.  On many common conceptions of justice, justice is good for us collectively because it helps us live together in mutually beneficial ways.  On Cohen’s view, justice isn’t meant to serve any human purpose.  Justice doesn’t give anything back.

Cohen might object by saying that justice hasn’t reciprocated because we haven’t properly tried to implement justice.  When we attempt to implement communism, it’s our own corruption and lack of omniscience that leads to disaster.  Communism fails for motivational reasons—when we try to implement it, some of us lose the incentive to work, and others of us gain the incentive to abuse power.  It also fails for informational/organizational reasons––without a proper price system, there is no way to make economic calculations.  However, these are problems with us, not with justice. Nevertheless, this doesn’t save Cohen’s position from the basic argument.  If we can’t even properly try to implement justice, then this still means that justice cannot reciprocate with us.  Given our motivations and given the calculation problem, we have nothing to offer justice. This doesn’t mean justice can condemn us.  Rather, it means there are no grounds for a mutually beneficial trade.  Justice would then have no more reason to rebuke us than a shopkeeper who sells wares no one desires or knows how to use.


Cohen has argued that justice is stringent but has limited authority.  My position is that it is less stringent, even where its authority is not overridden.  At first glance, it may seem that the justice-as-governor metaphor would help Cohen’s position.  After all, systems abiding by the rule of law are systems in which governors have limited authority.  However, when we say that governments have limited authority, what we mean is that 1) their laws are moderate rather than stringent, and 2) that they undertake only moderate means to enforce the laws.  We don’t mean that their laws are easily overridden.  In contrast, when we say that the norms of justice have limited authority, we mean that they can be overridden, even if they are stringent.  So, there is a difference in what limited authority means with regard to justice as opposed to government, but this difference works in my favor.


Cohen might still claim that I am confusing principles of justice with rules of regulation.  Given how he thinks of justice, maybe a better metaphor would be to regard justice as a figurehead monarch rather than a governor.  A figurehead doesn’t do any real governance.  But even if a figurehead’s commands don’t have any real force, the figurehead ought not issue stringent commands.  A figurehead king that commanded absolute obedience, sacrifice for his sake, and so on, while offering nothing back in return, would still be acting unjustly, even though the commands had no normative force.


Other plausible elements of justice include issues of rights, equality, fairness, desert, and need.  With regard to many of these elements, we can ask if justice abides by its own rules.  So if justice demands that we serve the needs of others, we can respond by asking if justice serves our own needs.  The problem with stringent ideals, like Cohen’s, is that justice isn’t itself meant to serve any needs.  Many ideals of justice demand that all citizens be considered to have fundamentally equal importance.  A highly demanding conception of justice, even Cohen’s egalitarian ideal, treats us like inferiors because it is oppressive.  Cohen’s conception of justice leaves some, but not much, room for personal prerogative, because it holds that a just person would not would not desire to have a large sphere of personal prerogative.
  Cohen thinks that a commitment to justice requires people to dedicate themselves to working to improve the well-being of the worst off.  If justice demands this (as opposed to merely lauding it), justice is oppressive.  


Let us now turn to the idea of justice being part our community.  To determine the limits of justice, anthropomorphizing justice is helpful here as well.  We can imagine justice as being a fellow community member and then ask, using Cohen’s idea of community, what it would take for justice to be a good community member.  Again, reciprocity would mean that justice could ask us to serve it only if it serves us in turn.  Regardless of reciprocity, the notion of community would limit how much justice could demand.  Suppose a fellow member of my community approached me and demanded that I sacrifice most of my sphere of personal prerogative for her benefit.  She would be acting out of community with me, because it is disrespectful for her to demand that much.  Indeed, it would be disrespectful and a breach of community for her to demand the sacrifice even if I should sacrifice more.  The fact that I ought to do something for someone else isn’t sufficient grounds for that other person to demand it. 

If justice is going to be a good community member, it must be careful in what it demands.  It can’t demand that we make it central among our concerns.  Analogously a random community member cannot demand that we dedicate our lives to her.  This leaves room for supererogatory behavior: it might be optional to dedicate oneself to justice, just as it is optional to dedicate oneself to other members of a community.  E.g., it is optional for me to marry another.  Such dedication brings with it further distinct and assignable obligations—a spouse or a child can make demands of me that most others cannot.  Cohen may say that in a just community, everyone has this special bond with justice.  But again, that’s only because he thinks justice can demand that we have this special bond. 

Cohen says that justice demands that people work to promote others’ equal welfare, even without any benefit to themselves.  If Rawlsian citizens really cared about justice, they wouldn’t experience disincentive effects.  In our metaphor of justice as a community member, that’s as if justice said to us that we don’t really care about it unless we have a special relationship with it.  But that seems false.  I can show an appropriate level of concern for the welfare of my neighbors or fellow citizens at large without considering them equivalent to my spouse or family.  Similarly, I can show proper regard for justice—enough regard to qualify me as having a fully developed sense of justice—without putting justice on a par with my spouse or family.  A sweeping concern for justice isn’t obligatory in a just society.  Thus, justice may not demand that we make it first among our concerns.  Justice may not demand as much from us, and must be moderate.  One implication of this is that a Rawlsian society and its citizens could be just even if greater equalization is a disincentive to everyone.


This way of considering the limits of justice may seem like bootstrapping.  However, the idea of requiring justice to pass self-inspection is not meant to be a decision procedure for deriving principles of justice.  It is not illicit of me to assume that reciprocity, the rule of law, or respect are elements of justice.  Rather, our reasons for thinking these are genuine elements come from elsewhere, be it Cohen’s arguments from non-arbitrariness or Rawls’ original position.  What my reflexive test does is turn the various elements of justice, whatever they are, upon themselves.  This is meant first to determine if such elements might rule themselves out and second to determine how moderate or stringent such elements may be.  This is what I mean by a process of self-inspection.


Cohen’s theory fails this self-inspection.  His theory holds that a just society will have a strong sense of fraternity, community spirit, impartiality, and altruism.  For Cohen, unless members of a society have these as their principle motivations, the society is considered unjust, even when in practice it better achieves Cohen’s goals than societies that try to live by his favored motivations.  However, when we anthropomorphize Cohen’s conception of justice, we see that justice itself is out of community with other members of its community.  It violates norms of fraternity and community spirit.  It demands too much and in practice provides too little in return.

In contrast, moderate theories, such as Rawls or Nozick’s, seem to pass self-inspection in virtue of their moderation.
  In a liberal society under a liberal conception of justice, if a citizen with whom I have no special relationship were to demand of me that I work to improve her well-being maximally, without any extra compensation for myself, this would be disrespectful.  If she were to demand that I create a special relationship with her, this too would be disrespectful. Similarly, anthropomorphized justice would be acting disrespectfully if it demanded these things.  The notion of respect being used here is itself part of any liberal conception of justice.  On the other hand, a random fellow citizen can demand that I respect her rights, or that we structure society for everyone’s mutual advantage.  If we imagined justice as a governor or a fellow citizen making such demands, that would acceptable as well.  Moderate liberal justice passes self-inspection.

6.  Different Ideals for Different Societies


Arguably, different societies have different purposes.  Perhaps liberal societies have one purpose, while communitarian societies have another.  If so, perhaps liberal societies are governed by one ideal, while another governs communitarians.  We need not decide which ideal is better overall.  Cohen’s central mistake may be that he inappropriately applies communitarian ideals to societies for which they are not suited.


People do not live in liberal societies for the purpose of realizing justice.  They care about justice, but they usually care about a wide variety of other ends more.  They devote themselves not to justice but to having good lives, doing their jobs well, setting good examples for their kids, and making contributions to their fields.  Even if justice is the first virtue of social institutions, justice isn’t the goal of such institutions.  A fortiori, one goal of liberal justice is to create conditions under which citizens can care more about their private ends more than about justice.  


Rawls is a moderate because he thinks ideals of justice concern mutual advantage.  His ideal society is liberal and pluralistic.  Individuals have diverse and often competitive ends.  They work for mutual advantage, but even though justice has a part in their conception of the good life, justice is not their main concern.   Cohen conceives of a more tightly knit, unified society, in which community spirit plays a much stronger role.  Under Cohen’s conception of justice, people will exhibit largely impartial motives.  For them, realizing justice is itself their main goal in life.


Communism has always failed in large-scale nation-states, but it has succeeded in small communities.  The Hutterites of Europe and North America have successfully practiced communism for centuries.  Their communities have many special features.
  For one, they are united by a common, strict religion, a religion that regulates every aspect of their lives.  Because of their homogeneity, community members can easily identify with and sympathize with one another.  In addition, populations are capped at about one hundred twenty members.  When the population grows too large, some members must form a new colony elsewhere.  Meals are eaten in common, and there are frequent group activities.  There is plenty of face-to-face interaction with every member of the community.  

Hutterites communism succeeds while large-scale communism fails.  Largely, this is because nation-states cannot model the institutions that make Hutterite communism succeed.  Cohen more or less admits this.  However, for him, the strong community spirit characteristic of the Hutterites remains an ideal for nation-states as well.  But perhaps Cohen is mistaken.  Not only are the institutions, but the ideals, of Hutterite communism are ill-applied to large-scale societies.

Hutterite society has a different purpose from a modern liberal nation-state.  For Hutterites, the purpose of living together is to find common salvation.  They have a rigid moral doctrine, including absolute pacifism.  There is little diversity of ends.  

Liberal societies are characterized by a diversity of ends.  I dedicate myself to philosophy while you dedicate yourself to film.  Even when we pursue altruistic goals, we often pursue different ones.  I prefer that resources be devoted to environmental conservation while you prefer those same resources be used for AIDS research.  Liberal societies succeed because they have institutions facilitating cooperation despite these conflicts of interest.  Liberal justice is not about community spirit.  Rather, a commitment to liberal justice is a commitment to finding ways cooperate peacefully and prosperously despite our disagreements about what’s most important.  This disagreement itself may qualify as a “breach of community” in Cohen’s terms, but it is not.  The bonds of a liberal society are weaker than the bonds of a Hutterite society.  Yet, this is not regrettable.  The bonds are meant to be weaker.  Part of the glory of liberal nation-states is that do not make community their main concern.  Cohen thinks the personal is and ought to be political, but again, part of the point of liberal nation-states is to make it so that the personal is not political.

Cohen’s stringent ideals are appropriate for Hutterite communities.  Moderate ideals, like those of Rawls, are appropriate for liberal communities.  Perhaps, in an ideal world, we won’t have to choose between either set of ideals.  It is best that both liberal and Hutterite-style communities exist.  The difference between liberal and communitarian societies might be like the difference between secular research universities and religious seminaries.  Though there is some overlap, overall, the ideals of the research university are different from the ideals of the seminary.  It would be inappropriate to call Harvard University non-ideal because it doesn’t achieve the goals or use the methods of St. John’s Seminary.  


Perhaps the claim that communism is ideal in theory is neither simply true nor false.  Rather, citizens of liberal societies may legitimately regard communism as non-ideal while members of Hutterite-style communitarians may legitimately regard it as ideal.  The next question would be what is the ideal mix of liberal and communitarian societies, but that is a question for a different paper.
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